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SA BCP Legal Framework: International and National

International Law
- Convention on
Biological Diversity

International Law

- Nagoya Protocol 2015
- United Nations Declaration on
the Rights of Indigenous
Peoples (UNDRIP), 2007
African Commission

Mo’otz Kuxtal Voluntary Guidelines

Biocultural
Community
Protocol
National Law (BCP)
National Environmental Customary Law
Management: Biodiversity Act 10
9 vy v - “Living Customary Law,” recognised
of 2004 (NEMBA) by the South African Constitution in
Bioprospecting, Access and Section 39(2) and 39(3)
Benefit (BABS) Regulations & ‘ Constitutional Court Judgements
\ Guidelines, \
\ Indigenous Knowledge Systems ‘ \
\ Act 2018 \
Amendment to Intellectual
Property Rights Act 2014




Natural Justice supported the National Khoisan Council
(NKC), including the Cederberg Belt Region’s Rooibos
Indigenous Farming Communities, to conclude a sl daaliany
Biocultural Community Protocol (BCP) in 2013. The

community, through conclusion of the BCP, was able to COMMUN'TYPROTOCOL
access the internationally legal binding framework in
terms of the Nagoya Protocol that established a set of i -
rights for them as indigenous peoples and local DIE KHOIKHOIVOLKE SE
communities over their genetic resources and traditional IBC
knowledge.

THE KHOIKHOI PEOPLES’

The Khoikhoi BCP gave rise to a more specific KhoiKhoi
Rooibos BCP, The Khoikhoi People’s Rooibos Biocultural
Protocol that documents the KhoiKhoi as traditional
knowledge holders in relation to Rooibos. The KhoiKhoi
Rooibos BCP set out a basis for negotiations with the
South African Rooibos Council, which was overseen by
the Department of Environmental Affairs, and a Benefit
sharing agreement was reached in 2019.




Khoikhoi constitute about 40 historical communities, excluding the Cederberg
indigenous farming communities. Furthermore, the Khoikhoi and San communities are
in a struggle for recognition in South Africa. There is not a formal record of our existence
such as, on a par with other cultural communities. It was unclear to external actors, who
the Khoikhoii are, who their communities are, how they are organised in post-Apartheid
South Africa, how the KHoiKhoi give consent, and what their aims and priorities are.

® To provides a platform for the Khoikhoi people to safeguard their resources and
associated Traditional Knowledge from being misappropriated.

® To articulate how the Khoikhoi are organized for purposes of Free, Prior and
Informed Consent (FPIC) and Access and Benefit-sharing (ABS) in relation to Rooibos.

® To set out how they want to be engaged, guiding external actors on their internal
governance and confirming their collective rights.



BCP Development Timeline

Diagram 2

THE ROOIBOS BIOCULTURAL COMMUNITY
PROTOCOL TIMELINE

Nestlé patent case

The NKC develop their initial
community protocol priorities

1. Constitutional recognition
2. Land

3. Indigenous languages

4

Research & Development
5. Traditional knowledge & intellectual property
6. Women and Youth

7.Healing

The NKC identifies different NKC representatives to
work as a subcommittee on each issue.

The NKC starts to reach out to include the Cederberg
belt communities in the planned negotiations with
the Rooibos industry. Cederberg belt community
representatives join the NKC ABS Negotiating
Committee

A specific Rooibos Biocultural Community Protocol
(BCP) emerges as a priority. The development of this
BCPis also ongoing

2010

Natural Justice enters into a
Memorandum of Understanding (MoU) with
the National Khoisan Council (NKC)

NKC and San Council enter into a
50/50 benefit-sharing model

The San Council and NKC meet with the South
African Rooibos Council (SARC) for the first time,
aiming to initiate negotiations with the South
African Rooibos industry.

The South African government releases a
Traditional Knowledge (TK) study on Rooibos
confirming the Khoi and San as TK holders.

Nestlé agreement signed with the NKC and the
San Council

The NKC Access and Benefit Sharing (ABS)
subcommittee for ABS/Intellectual Property
becomes the ABS negotiating team focused on
Rooibos and other plant ABS agreements

The South African Rooibos industry, through
the SARC, comes to the negotiating table. The
negotiations are still ongoing,

Signing of the industry-wide Rooibos ABS
agreement.

Publication of the Rooibos BCP,
December 2019.

Registration of the Khoikhoi Peoples'
Rooibos ABS Trust, November 2019.
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DIE ROOIBOS BIOKULTURELE
GEMEENSKAPSPROTOKOL TYDLYN

Nestlé patent-saak

The NKR ontwikkel hulle aanvanklike prioriteite vir
otokol enning

. Grond
. Inheemse tale
Navorsing & Ontwikkeling
. Tradisionele kennis & intellektuele eiendom
. Vroue en Jeug
Gesondheid

Die NKR identifiseer verskillende NKR-
digersomas ‘n oor elke
kwessie te funksioneer.

Die NKR begin om die Sederberg
strookgemeenskappe in te sluit in die
beplande onderhandelinge met die Rooibos
industrie. Sederberg strookgemeenskap
verteenwoordigers sluit aan by die NKR TW
Onderhandelingskommittee.

‘n Spesifieke Rooibos Biokulturele
Gemeenskapsprotokol (BGP) begin ‘n prioriteit
word. Die ontwikkeling van hierdie BGP gaan steeds
voort.

2010

Natural Justice vestig ‘n Memorandum van
Verstandhouding (Mw) met die Nasionale Khoi en
San Raad (NKR)

NKR en San Raad vestig ‘n 50/50
Voordeelverdelingsmodel

Die San Raad en NKR ontmoet die Suid-Afrikaanse
Rooibos Raad (SARR) vir die eerste keer, met die
doel om onderhandelinge te inisieer met die Suid
Afrikaanse Rooibos industrie

Die Suid- Afrikaanse regering maak ‘n
tradisionele kennis (TK) studie bekend oor
Rooibos wat die Khoi en San as TK-houers
bevestig.

Nestlé ooreenkoms word onderteken met die
NKR en die San Raad

Die NKR Toegang en Voordeelverdeling (TVV)
vir TW, Eiendom

word die TV onderhandelingspan wat fokus op
Rooibos en ander plant TWW-ooreenkomste.

Die Suid-Afrikaanse Rooibos industrie, deur die
SARR, sluit aan by die onderhandelingstafel. Die
onderhandelinge gaan steeds voort.

Ondertekening van die industrie-wye
Rooibos TWV-ooreenkoms

Publikasie van die Rooibos BGP, Desember
2019,

Registrasie van die Khoikhoivolke Rooibos
TWV Trust, November 2019




e The Rooibos Journey

e The need of a Biocultural
Community Protocol and legal
framework supporting it

e Parties to the Biocultural
Community Protocol

® Who are the Khoi-Khoi?

e Indigenous values of the Khoi-
Khoi

e Traditional Knowledge to the
uses of Rooibos

® Community Principles for Free
Prior Informed consent

e Benefit sharing model and how to
access benefits




The Khoikhol Peoples Rooibos &
Biodiversity Trust

Chennels, Albertyn Inc.
Roger Chennels

The Trust

A KhoiKhoi People’s Rooibos ABS (Access and
Benefit-sharing) Trust was created in November
2019 by the KhoiKhoi with the purpose of
utilising the capital and income paid into the
Trust Fund, derived from the Benefit Sharing
agreement with the South African Rooibos
Council, to support and benefit the
Beneficiaries, i.e. the KhoiKhoi peoples.

50/50 BENEFIT SHARING MODEL

September 2016 Model of Benefit Sharing

Natural Justice
(NJ)
Lesle Jansen

NATIONAL
KHOISAN
COUNCIL (NKC)

SOUTH AFRICAN
SAN COUNCIL
(SASC)

Wupperthal Rooibos
farming communities
& Nieuwoudtville
Rooibos Farming
community

$KHOMANI IXUN KHWE

30 Communities per 1999
Stotus Quo Report

CAPE KHOE SAN
1: $Khomani

KHOE GROUP
1: Griqua
2:Nama

3: Koranna

8 Provincial Representatives 2: [Xun

3: Khwe
4./Xam




In terms of the
Bioprospecting, Access
and Benefit-Sharing
(BABS) Regulations, all
funds from the Traditional
Knowledge (TK) levy on
Rooibos is paid into a
government management
fund of which 50% are
paid to the San
Community and 50% to
the KhoiKhoi community
as per a memorandum of
understanding between
the KhoiKhoi and San.

Diagram 6

HOW ROOIBOS BENEFITS
REACH COMMUNITIES

STEP 1

Money from the
Traditional Knowledge
(TK) levy on Rooibos is

paid into a government-
managed fund. This

is set out in the
Bioprospecting, Access
and Benefit-Sharing
(BABS) Regulations.

BIOPROSPECTING
FUND

STEP 2

From the Fund,
government pays out on
a 50/50 basis. This means
the San community
receives 50% and the
Khoikhoi community
50%. This is as per

the Memorandum of
Understanding between
the Khoikhoi and San.

KHOIKHOI PEOPLES
ROOIBOS ABS TRUST

STEP 3

The Trust is a tool

that will govern the
distribution of funds.

A percentage of funds will
go to fund administration
& the NKC and 65%

must go to Khoikhoi
communities, as shown
in the pie chart.

GRIQUA
NAMA
KORANNA
CAPE KHOI
CEDERBERG
ADDITIONAL

THE NATIONAL
KHOISAN COUNCIL

TRUST
ADMINISTRATION

How Benefits will be Apportioned
Amongst the Trust and Communities

Additional
Community

- '




- Barend Salomo, Wupperthal indigenous Rooibos farmer
“What | have learnt from this process, is that customary law is as strong as any other law in the court of
law. And that anybody who wants to have access to your natural resources needs to have the consent
of the community (not an individual) to protect the interest of the community’s biocultural resources and
avoid exploitation of their knowledge in this regard.
Regarding the way forward, we need the approval of the communities for this
BCP and every traditional Khoikhoi community needs to develop its own BCP."



Ndo livhuwa !!



