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| have come here to tell you that it is the order of the Administration that you move out of
Game Reserve No. 2. The reason for this order is that you are destroying the game. You
may go into the Police Zone and seek work on the farms South of Windhoek, or elsewhere.
You must take your women and children with you, also your stock... You will have to be out
of the Game Reserve the 1st May, 1954. If you are still in the Game Reserve on that day
you will be arrested and will be put in gaol. You will be regarded as trespassers... None

of you will be allowed to return to Game Reserve No. 2 from Ovamboland... If you have
something to say I will listen but | wish to tell you that there is no appeal against this order.
The only Bushmen who will be allowed to continue to live in the Game Reserve are those
in the employ of the Game Wardens. Convey what you have heard to your absent friends
and relatives.

H. Eedes, Native Commissioner of Ovamboland, to the Haillom people of
Etosha, 1954

... injustices to indigenous peoples have been and continue to be caused in the name of
conservation of nature and natural resources...

IUCN Resolution No. 4.052, Implementing the UN Declaration on the Rights
of Indigenous Peoples, 2008

Activities/interactions related to biological diversity, and the objectives of the Convention
on Biological Diversity, such as conservation, ought not to cause indigenous and local
communities to be removed from their lands and/or lands and waters traditionally
occupied or used by them, as applicable, by force or coercion and without their consent.
Where they consent to removal they should be compensated. Whenever possible, these
indigenous and local communities should have the right to return to their traditional lands.
Such activities/interactions should not cause indigenous and local community members,
especially the elderly, the disabled and children to be removed from their families by force
or coercion.

Tkarihwaié:ri Code of Ethical Conduct Section 2(19), 2010

The implementation of Article 29.1 of the Declaration [on the Rights of Indigenous
Peoples], which affirms the right of indigenous peoples “to the conservation and protection
of the environment and the productive capacity of their lands, territories and resources’,

is of great importance not only for indigenous peoples but for everyone on the planet.

It is well known that indigenous territories contain a wealth of biodiversity and provide
environmental benefits of global value. However, the fundamental precondition for the
objectives of this article to be met is the recognition, respect and guarantee of the rights
of indigenous peoples to their lands, territories and resources. This is the basis for fulfilling
other rights contained in the Declaration, particularly the rights of indigenous peoples to
self-determination and to determine priorities for their territories. The most effective way to
achieve conservation and environmental protection of indigenous peoples’ environments
is to secure and protect their rights and support their own forms of conservation and land
management.

IUCN statement at the World Conference on Indigenous Peoples, 2014
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In 2013 Natural Justice published the second edition of The Living Convention' - the
first compilation of the full extent of international law relevant to Indigenous and Tribal
peoples and local communities. It sets out the specific provisions of relevant international
instruments in an integrated compendium, so that — for example - all provisions from
across the full spectrum of international agreements that deal with ‘free, prior and
informed consent’ are grouped under the same heading.

Building on its earlier engagement in the Conservation Initiative on Human Rights,? the
International Institute for Environment and Development (IlED) is working with Natural
Justice and an advisory group of Indigenous and other lawyers and practitioners to
further develop The Living Convention to provide a clear articulation of minimum human
rights standards for stakeholders working in the context of protected areas and other
effective area-based conservation measures — as described in Aichi Biodiversity Target
11. Like The Living Convention, this approach is based on existing international law and
policy.

In this context, the first publication in the Human Rights Standards for Conservation
series — To Which Conservation Actors do International Standards Apply? — provides an
analysis of the relevance of human rights standards to different conservation actors,
including governments and their agencies, international organizations, businesses, and
non-governmental organizations.

The second publication — Which International Standards Apply to Conservation Initiatives?
— analyses international instruments, decisions of the Convention on Biological Diversity
and IUCN resolutions to provide an assessment of the current standards and normative
trends in international law and policy as they relate to conservation initiatives.

The third publication — Which Redress Mechanisms are Available to Peoples and
Communities Affected by Conservation Initiatives? — provides an analysis of the various
redress mechanisms available to individuals, groups and organizations (depending upon
the context and mechanism) when their rights are violated by conservation initiatives.

It addresses mechanisms within the UN system, in regional human rights systems, as
well as those that are not administered by governments, and explains the strengths and
weaknesses of each.

This synthesis report provides a summary of these three publications and proposes a
number of options for further elaborating a set of minimum human rights standards to be
applied to all conservation initiatives. We welcome feedback from all interested parties on
these proposals.

Dilys Roe (IIED) and Harry Jonas (Natural Justice), 1 November 2014
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The Vth World Parks Congress (WPC) in 2003 is considered to have ushered in a “new
paradigm for protected areas.” The preamble of the Durban Action Plan’s Outcome 5
acknowledges that: “many protected areas have been established without adequate
attention to and respect for the rights of Indigenous Peoples, including mobile Indigenous
Peoples, and local communities, especially their rights to lands, territories, and resources,
and their right freely to consent to activities that affect them.” In this context, there was
agreement about a range of targets to be achieved by the following WPC, including that all
existing and future protected areas should be established and managed in full compliance
with the rights of Indigenous Peoples and local communities (Target 8).

Yet a decade after the Vth WPC, research undertaken by IIED and Natural Justice
highlights that many protected areas continue to be established and managed in ways that
fail to uphold the rights of Indigenous Peoples and local communities (see Appendix 1). This
publication summarises the findings of that research with the aim of stimulating discussion
about the issues and spurring decisions about the steps necessary to ensure that ‘21st
Century conservation’ is necessarily just conservation.

Section 2 highlights how it is not just States that are obligated to uphold human rights
standards but that non-state actors including international organisations, businesses and
NGOs (including funders) also have responsibilities. Consequently they should not design,
fund or implement conservation initiatives that violate the rights of Indigenous Peoples and/
or local communities.

Section 3 provides an overview of international law relevant to conservation and the rights
that are provided for within that body of law. The analysis shows that there now exists a very
detailed and situation-specific set of internationally agreed rights of Indigenous Peoples
and local communities that should be fully considered by actors involved in conservation
initiatives. Distilling this large body of international law to identify key standards that should
be upheld in all conservation settings is of utmost importance if conservation actors are to
play their part in respecting human rights in the areas in which they work.

Section 4 underscores the challenges that Indigenous Peoples and local communities
face when seeking redress for harm caused by conservation actors who have violated their
rights. It asks whether there is a need for new forms of redress mechanisms to respond to
the widespread nature of this problem.

Finally, Section b proposes a number of options, each of which presents tangible
approaches to address the issues. Options include a collaborative programme of work to
elaborate clear standards and develop guidelines for all rights-holders and stakeholders
involved in conservation initiatives.

It is hoped that this work will inject fresh energy into the ongoing debate about how best

to tackle conservation injustice. In doing so, it aims to provide a firm foundation on which to
build a collaborative effort towards ensuring that countries achieve the targets set out in the
UN Strategic Plan for Biodiversity 2011-2020 while also upholding internationally agreed
human rights standards.
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In September 2014, three events took place in disparate parts of the world that together
highlight the multifaceted relationship between human rights and conservation. First, in New
York, the UN General Assembly adopted the Outcome Document of the World Conference
on Indigenous Peoples (WCIP).2 The document reaffirms and recognizes, among other
things: &) support for the United Nations Declaration on the Rights of Indigenous Peoples;*
b) commitments to obtain free and informed consent prior to the approval of any project
affecting Indigenous Peoples’ lands or territories and other resources;® ¢) commitments

to acknowledge, advance and adjudicate the rights of Indigenous Peoples pertaining to
lands, territories and resources;® and d) the significant contribution of Indigenous Peoples
to the promotion of sustainable development” and ecosystem management, including their
associated knowledge.®

Second, in eastern Tanzania, members of Uvinje (which is a sub-village of Saadani Village)
spent September 2014 living in fear that they would be forcibly removed from their
traditional lands and waters due to the expansion of Saadani National Park. The park was
created in the 1960s as a game reserve and included land contributed by Saadani Village
because of residents’ concern at indiscriminate killing of wildlife by outsiders. At that

time, the game reserve explicitly allowed for local access and use. But in 2004, the game
reserve was gazetted as a national park, thereby prohibiting all access and use by villagers,
including from Saadani Village. In 2005, local people discovered that additional coastal land
had been incorporated into the official map of the park and that, as a result, they were no
longer entitled to live there or to use the land. A decade on, the park’s boundaries remain
in dispute, and people from Uvinje are currently seeking an urgent injunction to halt their
eviction from their ancestral lands.®

Third, on the 26th of September 2014, the Kenyan government established a Task Force
dedicated to the implementation of the 2010 ruling of the African Commission on Human
and Peoples Rights, which recognised rights of the Endorois people over their ancestral
land in and around Lake Bogoria in Kenya's Rift Valley. The landmark ruling set a precedent
that Indigenous Peoples in Africa are legally entitled to collective ownership of their
ancestral lands. Yet, for nearly five years following the ruling there has been little progress
towards its implementation, despite intensive lobbying for action by the Endorois Welfare
Council, the Endorois’ representative body, and calls for implementation by the African
Commission.”®

www.iied.org 7



These events each highlight a particular facet of the human rights dimension of
conservation initiatives. First, the World Conference on Indigenous Peoples (WCIP)
illustrates the universal recognition of the rights of Indigenous Peoples at the international
level, and the increasingly nuanced approach by states to the particular challenges faced
- and contributions made - by Indigenous Peoples. Second, The Uvinje Village members'’
ongoing plight presents a sharp contrast to the international consensus. It reminds us
that beyond the supportive UN-level statements and regional jurisprudence there remains
a significant level of exploitation and marginalization of Indigenous Peoples and local
communities at the local level. Speaking at the WCIP, IUCN addressed this issue, stating
that: “In terms of [Indigenous Peoples’] rights to lands, territories and resources, there

is indeed a large gap between statements and concrete actions.”" Third, the Kenyan
government’s actions shed light on an issue that blights international and regional justice
systems, namely enforcement. Despite winning their case, the Endorois people have yet
to see full implementation of the African Commission’s recommendations, and continue
their struggle against a long-running injustice perpetrated in the name of conservation.

These events underscore a clear need for more work concerning the human rights
dimension of conservation initiatives so as to ensure that the international commitments
by states and well intentioned initiatives such as [IUCN's work on rights-based
approaches'? and the Conservation Initiative on Human Rights'® are translated into ethical
conservation at the local level.

In this context, the International Institute for Environment and Development (IIED) and
Natural Justice worked with an advisory group of Indigenous and other lawyers and
practitioners to engage with the key questions inherent to this ongoing injustice. IED
built on its earlier contribution to the Conservation Initiative on Human Rights and
Natural Justice drew on The Living Convention' to develop the building blocks for a clear
articulation of minimum human rights standards for rights and stakeholders working in
the context of protected areas and other effective area-based conservation measures,

as described in Aichi Target 11. Like The Living Convention, the approach is based on
existing international law and policy.

The first publication in the series — To Which Conservation Actors do International
Standards Apply? — provides an analysis of the relevance of human rights standards to
the following conservation actors:

= Governments and their agencies,

= International organizations,

= Businesses, and

= Non-governmental organizations, including private foundations.

The second publication — Which International Legal Standards Apply to Conservation
Initiatives? — provides an analysis of the relevant law and policy by presenting analysis
of: a) the relevant provisions in international legal instruments, b) decisions of the
Conference of the Parties to the Convention on Biological Diversity (CBD), and c)

resolutions and recommendations of the International Union for the Conservation of
Nature (IUCN).
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INTRODUCTION

The third publication in the series — Which Redress Mechanisms are Available to Peoples
and Communities Affected by Conservation Initiatives? — provides a review of existing
judicial and non-judicial redress mechanisms available to Indigenous Peoples and local
communities alleging infringement of their rights.

The overall findings of these publications are presented in this publication, in Sections
2-4. Section 5 proposes a number of options for further elaborating a set of minimum
human rights standards for conservation initiatives from simple tools and guides for
different actors to performance standards. To contextualize the analysis, Appendix 1
contains details of recent and current conservation conflicts.
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HUMAN RIGHTS STANDARDS FOR CONSERVATION

Responsibilities: To Which
Conservation Actors do
International Standards

Apply?

Human rights first appeared in international law in the early 1900s, when international
law was widely considered to apply only to states. This perception continues in some
places and among some actors. For example, in February 2004, the African Parks
Foundation, a Dutch non-profit organisation, signed an agreement with the Ethiopian
government to take over the management of Nechsar National Park. At the time,

the park was inhabited and used by Kore farmers and Guji cattle herders, who were
subsequently evicted by the Ethiopian government to allow for tourism development.
The eviction process was highly contentious; houses were burned and access to grazing
land restricted. When questioned about the position of African Parks Foundation, the
chairman responded with the following statement: “African Parks has never been and will
never be involved in questions of a political nature, such as the resettlement of people
resettlement is not a matter for our organisation as Governments are sovereign in these
matters in every country.”®

But are states and government agencies solely responsible for upholding human rights?
Or do international organisations, businesses and conservation organisations — such

as the African Parks Foundation and their funders — also have responsibilities? While
international human rights law developed in part as a way to protect individuals from the
arbitrary use and abuse of power by states, many courts and scholars are now analysing
whether other entities also have international legal responsibilities and obligations.
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The bulk of global conservation activities involve four main types of actors: government
agencies; international organisations, such as the UN and its specialised agencies and
international financial institutions; businesses; and national and international NGOs
and foundations who implement and/or fund conservation. These diverse actors have
different roles, obligations and responsibilities for ensuring just conservation under
international law.

States

The standards that apply to states — and hence government conservation agencies
such as protected area authorities — include the human rights obligations set forth in
the instruments and standards to which they have agreed. In addition to the treaties in
the International Bill of Human Rights, these obligations include the UN Declaration
on the Rights of Indigenous Peoples, which, while not a formally binding treaty, reflects
customary principles of international law and international consensus on the rights of
Indigenous Peoples. Pursuant to these treaties and instruments, when undertaking or
engaging in conservation-related activities, states should uphold the rights of affected
peoples to self-determination, their territories, areas and natural resources, traditional
knowledge, cultural integrity and full and effective participation in decision-making,
among other rights. States should also ensure that private parties, such as businesses
and NGOs, do not violate human rights and should provide an effective remedy if such
violations occur.

International Organisations

International organisations are also recognised as being bound by human rights law and
should not be used as a vehicle to infringe upon human rights. International organisations
have a responsibility not to support conservation activities that violate human rights and
to be proactive in preventing activities that infringe upon those rights.

Businesses

Over the past two decades, an increased focus on businesses’ rights and duties has
resulted in many guidelines for behaviour at the international level.’® In 2011, UN Special
Representative John Ruggie developed a set of UN-endorsed ‘Guiding Principles’ on
business and human rights, which have been broadly accepted by businesses, business
organisations, and human rights NGOs."” While the legal liabilities of businesses are
largely defined by national standards, the Guiding Principles recognise that businesses
have international responsibilities that extend beyond national standards as a result of
their social licence to operate — regardless of the exact nature of national laws.

As a result, Ruggie based the application of the Guiding Principles (see Box 1) on
businesses’ social licence to operate rather than their status as subjects of international
law: “Whereas governments define the scope of legal compliance, the broader scope

of the responsibility to respect is defined by social expectations — as part of what

www.iied.org 11



HUMAN RIGHTS STANDARDS FOR CONSERVATION

is sometimes called a company’s social licence to operate”. Although Ruggie drew
a distinction between social responsibility and legal liability, he linked the content
of societal expectations to human rights as they are set out in international law — in
particular, the major human rights and labour conventions.

BOX 1: EXCERPT FROM RUGGIE’S GUIDING PRINCIPLES ON
BUSINESS AND HUMAN RIGHTS

NGOs, Including Foundations

The roles and responsibilities of NGOs and the private foundations that often fund
conservation initiatives are less clear-cut. But the manner in which businesses have been
treated under international law is instructive in analysing this issue given the general
status of both businesses and NGOs as ‘non-state entities’.

While the Guiding Principles do not explicitly extend to conservation NGOs or their
non-governmental funders, these entities share similarities with businesses and it can

be argued that they are bound by similar principles. In particular, as with businesses,
NGOs also operate under a social licence, and this licence is often considered more
socially- and environmentally-specific than that of businesses. In this context then, NGOs
implementing or funding conservation should, at a minimum, respect human rights and ‘do
no harm’ to Indigenous Peoples and local communities.

Some NGOs have already made individual or collective commitments to respect human
rights. A number of NGOs are members of the Conservation Initiative on Human Rights
(CIHR), which has developed several principles to guide their conservation work.'®

These include the fundamental commitment to respect human rights and not contribute
to infringements of human rights while pursuing their mission. Additionally, there is a
proactive commitment to support and promote the protection and realisation of human
rights within the scope of conservation programmes. More specifically, the participating
conservation organisations have pledged to protect “those who are vulnerable” by making
special efforts to avoid harm to them “and to support the protection and fulfilment of their
rights within the scope of our conservation programmes”.

Bringing these and other NGO principles in line with the Guiding Principles would
entail linking a general commitment to “respect human rights” to specific human rights
instruments, including the International Bill of Human Rights, ILO Convention 169, and
the UN Declaration on the Rights of Indigenous Peoples. Conservation NGOs should
avoid causing or contributing to adverse human rights impacts through their own
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activities, and seek to prevent or mitigate adverse human rights impacts that are linked
to their operations, even if they have not directly contributed to those impacts. Most
importantly, this means that NGOs and their funders should refrain from engaging in or
supporting conservation initiatives which have the effect of dispossessing Indigenous
Peoples and local communities of their lands, territories or resources — as with the
African Parks example above.

While debate continues about the binding nature of various developments in international
law, there is an evolving consensus that internationally agreed standards regarding

the human rights of Indigenous Peoples and local communities have been established
through international instruments, customs and other sources of international law.

International law is a dynamic system that has evolved from generally being seen as
applying only to states to one that is widely recognised as setting standards for non-state
entities, including international organisations and businesses. Viewed through the lens of
the United Nations' ‘Protect, Respect and Remedy’ human rights framework, in which the
social licence of businesses to operate gives rise to their responsibility to respect human
rights, other entities with similar or even broader social licences — such as NGOs and
philanthropic entities — must also have similar responsibilities to respect human rights.

Regardless of whether conservation initiatives are designed, funded and/or implemented
by states, international organisations, businesses or NGOs, they should neither cause
nor support the violation of human rights. But what are those rights and where are they
enshrined in law? Section 3 provides some insights.

www.iied.org 13



HUMAN RIGHTS STANDARDS FOR CONSERVATION

Rights: Which International
Standards are Applicable to
Conservation Initiatives?

Indigenous Peoples and local communities have fought hard for the rights they have
secured at the international level. However, one problem for conservation actors in trying
to understand these rights — and consequently to respect and uphold them — is that
they are enshrined in a very wide range of international instruments including human
rights and environmental instruments, and in “hard” (binding) and “soft” (non-binding)
agreements (Box 2).

BOX 2: INTERNATIONAL INSTRUMENTS WITH HUMAN RIGHTS
IMPLICATIONS IN A CONSERVATION CONTEXT"
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These instruments contain a wide range of provisions relevant to upholding Indigenous
Peoples’ and local communities rights in a conservation context. The links to conservation
are obvious for some categories of rights, such as those contained in the Convention on
Biological Diversity (CBD). But other rights are equally important and should be actively
considered by conservation actors. For example, the UN Declaration states that:

Indigenous Peoples have the right to their traditional medicines and to maintain their
health practices, including the conservation of their vital medicinal plants, animals
and minerals. Indigenous individuals also have the right to access, without any
discrimination, to all social and health services.?®

A conservation initiative that prevents access to traditional medicines, for example by
the establishment of a protected area that excludes customary sustainable uses of
biodiversity, is a clear violation of this right.?’

Over 30 non-exhaustive and non-exclusive categories of rights can be identified which
can be affected by conservation interventions including:

Substantive Individual and Collective Rights

= Overarching human rights;

= Women;

= Children;

* Indigenous Peoples (collective rights);*?
= Traditional governance systems and customary laws;
= Cultural, spiritual and religious integrity;
= Assimilation;

= Cultural traditions;

= Cultural expressions;

= Knowledge, innovations and practices;
= Education and languages;

= Development;

= Cultural and natural heritage.

Substantive land, and natural resource rights

* Lands and Territories;

= Stewardship, governance, management, and use of territories, lands and natural
resources;

= Customary use;

= Sustainable use;

= Equitable conservation of biodiversity;
* Protected areas;

16 wwwiiied.org



RIGHTS

Sacred natural sites;
Food and agriculture;
Water;

Climate change;
Forests:

Deserts.

Procedural Rights

Benefit sharing;

Precautionary approach;

Free, prior and informed consent;

Cultural, environmental and social impact assessments;
Information, decision making and access to justice; and
Capacity building and awareness.?

Each category consists of provisions from a wide range of international legal instruments.
Box 3 illustrates the abridged body of law that relates to just one particular rights
category, namely ‘cultural, spiritual and religious integrity’, and highlights how an
exclusionary conservation initiative could lead to its violation.

www.iied.org 17



HUMAN RIGHTS STANDARDS FOR CONSERVATION

BOX 3: CULTURAL, SPIRITUAL AND RELIGIOUS INTEGRITY

3.2 Spotlight on Conservation Law and
Policy

Focusing on territory more familiar to conservation actors, the research explored what
key international conservation instruments have to say about the issue. We focused on
decisions adopted at Conferences of the Parties (COPs) to the CBD and on resolutions
and recommendations passed at IUCN General Assemblies and Conservation
Congresses.
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The CBD makes explicit reference to the rights and needs of Indigenous people and local
communities in relation to biodiversity conservation, and a review of the decisions taken
since 2004 provides clear evidence that attention to these rights is increasing over time.
Table 1 illustrates the increasing focus on the rights of Indigenous Peoples and local
communities by parties to the CBD, as evidenced by the increasing percentage of CBD
decisions that reference “indigenous and local communities”®* between 2004 (COP 7)
and 2012 (COP 11).

Table 1: COP decisions that reference “indigenous and local communities” (%)

COP 7 COP 8 COP 9 COP 10 COP 11

Indigenous

and local 48.4% 58.8% 63.9% 66% 72.7%
communities

Protected areas are one of the most common forms of conservation intervention and the
CBD is clear on its stance towards Indigenous Peoples’ and local communities’ rights in
this regard. The Programme of Work on Protected Areas (PoWPA) calls for the equitable
sharing of costs and benefits as well as full and effective participation. An analysis of

all the decisions taken by the CBD since COP 7 illustrates that this concern extends far
beyond ‘protected areas’ as an area of law and policy. The research highlights the fact
that parties affirm a wide range of rights and related considerations across the CBD’s
thematic programmes and crosscutting issues. This includes recognition, respect and
support for:

= Areas of social and cultural importance;

= Appropriate information in an accessible language;

= Beliefs, customs, practices and social behaviour;

» Community-based approach(es) to land, water and resource management;

= Cultural, social and environmental impact assessments in specific situations (Akwé:
Kon Voluntary Guidelines); cultural diversity; and culturally appropriate approaches;

= Customary laws and traditions;

= Empowerment of Indigenous Peoples and local communities, including women;
= Fair and equitable sharing and distribution of benefits;

= Full, effective or active participation or involvement in relevant decisions;

= Indigenous livelihoods and access to resources; Indigenous Peoples and local
communities as custodians of biological diversity; pastoralists and transhumant
Indigenous Peoples; and small-scale and artisanal livelihoods;

= Knowledge, innovations and practices of Indigenous Peoples and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity, including of natural and cultural landscapes;

= Lands and waters traditionally occupied or used;
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= Local needs and products or skills;
= Natural and cultural heritage and values;
= Poverty and hunger alleviation, eradication and elimination;

= “Prior informed consent” over a larger range of decisions that affect Indigenous
Peoples and local communities;

= Sacred sites and species; and
= Traditional guardianship or custodianship.

Similarly, the analysis of IUCN resolutions and recommendations reveals a changing
attitude to Indigenous Peoples and local communities over the years from a peripheral (or
even a non-) issue to one that is increasingly at the forefront of the agenda.

IUCN has endorsed the UN Declaration on the Rights of Indigenous Peoples and also
adopted a 'rights-based approach to conservation’. Resolution 4.056 that adopts this
approach clearly states that it is the obligation of “all state and non-state actors” involved
in conservation initiatives to “secure for all potentially affected persons and peoples,

the substantive and procedural rights that are guaranteed by national and international
law”. Subsequently at the Vth World Conservation Congress in 2012, IUCN adopted a
new Policy on Conservation and Human Rights for Sustainable Development. Table 2
illustrates the growing percentage of resolutions or recommendations that reference
“Indigenous Peoples/local communities” for each World Conservation Congress since the
year 2000.

Table 2: The percentage of resolutions and recommendations that reference
“Indigenous Peoples/local communities” per Conservation Congress

WCC 2000 WCC 2004 WCC 2008 :
(Amman) (Bangkok) (Barcelona) ee B (e
6.1% 10.2% 14.7% 21.3%

Our analysis of international law and policy relevant to conservation points to three core
conclusions. First, there is a wide range of international instruments, CBD decisions and
IUCN resolutions and recommendations that reference the rights of Indigenous Peoples
and local communities. The rights exist across a broad legal landscape that includes
instrument that focus on human rights, cultural heritage, biodiversity, forests, climate
change and agriculture, among others.

Second, the frequency with which the rights of Indigenous Peoples and local
communities are referenced in international law and policy, particularly in CBD decisions
and IUCN resolutions, is increasing markedly over time.
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RIGHTS

Third, there now exists a very detailed and situation-specific set of internationally agreed
rights of Indigenous Peoples and local communities that should be fully considered by
actors involved in conservation initiatives. Distilling this large body of international law

to identify key standards that should be upheld in all conservation settings is of utmost
important if conservation actors are to play their part in respecting human rights in

the areas in which they work. The question of how best Indigenous Peoples and local
communities can seek redress for injustices suffered because of conservation initiatives
is considered next.
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HUMAN RIGHTS STANDARDS FOR CONSERVATION

Redress: Which Redress
Mechanisms are Relevant to
Peoples and Communities
Affected by Conservation
Initiatives?

Despite growing recognition that Indigenous Peoples and local communities face
injustices in the name of conservation, their rights continue to be infringed — as detailed
in Appendix 1. The challenges faced by the Endorois people in Kenya after their
customary lands were gazetted as a game reserve are common to those seeking redress
for conservation-related human rights infringements.

4.1 The Endorois Case

Injustice: The Endorois are an Indigenous community who for centuries have traditionally
inhabited the Lake Bogoria area within the Rift Valley province in Kenya®In 1986,
however, after years of unsuccessful negotiations with the Kenyan government, they were
evicted from their lands, which led to the loss of livestock and severe economic hardship.

National Level Redress: Unable to reach agreement with the government regarding
access to their land and other issues, the community filed a lawsuit in the Kenya High
Court alleging that their rights under the 1969 Kenya Constitution had been violated.

In April 2002, the High Court ruled against the community, concluding that that the
community’s claim did not implicate rights provided under the 1969 Kenya Constitution.
The community was effectively unable to appeal the High Court’s decision due to court
delays and uncertainty regarding Kenya's appellate rules.

Non-State Redress: Because of the challenges of obtaining relief at the national level,
in 2003, the community with the help of their lawyers sought relief before the African
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Commission on Human and Peoples’ Rights (African Commission).?® The community
alleged several violations of the African Charter on Human and Peoples’ Rights (African
Charter), and sought restitution of their land, with legal title and clear demarcation. In its
2010 decision, the African Commission first determined it could decide the Endorois’
case because they had exhausted domestic remedies. The African Commission also
determined that the Endorois are an “indigenous community” and a “people” which
entitled them to benefit from provisions of the African Charter that protect collective
rights.?” It then found for the community on all its claims, including recommending that
Kenya recognize the Endorois’ rights of ownership to their ancestral land.

Enforcement: Although hailed as a major victory for the Endorois, the effects of the
decision so far are mixed. On one hand, the Endorois community has regained access

to most of the land from which it had been excluded and the decision served as a basis
of negotiation with UNESCO for including the Endorois in managing their ancestral

land. On the other hand, the Kenyan government has not yet implemented many of the
recommendations made in the Endorois Decision. In addition, the government is adopting
new legislation that does not take the Endorois Decision into account.

The Endorois Decision is indicative of the challenges that many Indigenous Peoples

and local communities face when seeking redress for violations of their rights. Lacking
effective national mechanisms, they bring claims at the regional or international level

(i.e. non-state redress mechanisms). In order to access these mechanisms, procedural
requirements, such as exhaustion of domestic remedies, must first be met.2 Even if
those requirements are met and a mechanism accepts their case, they must still obtain

a decision in their favor. And even if they obtain a favourable decision, enforcement may
be difficult for a variety of reasons. Despite these challenges, however, non-state redress
mechanisms are a crucial part of the system of ensuring protection of and respect for the
human rights of Indigenous Peoples and local communities. The next section provides
greater details of the different types of redress mechanisms.

There are many different kinds of redress mechanisms that Indigenous Peoples and
local communities can access when their human rights are impacted by conservation

initiatives. These include judicial and non-judicial mechanisms administered at the national
as well as the international level, and can be clustered under the following five headings.

1. State-based Mechanisms

2. Intergovernmental Institutions and Processes
3. Financial Institutions

4. Corporate Accountability

5

. Alternative Dispute Resolution and Customary Redress Mechanisms.
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State-Based Mechanisms

At the national level, redress mechanisms are often close to the facts and can issue binding
decisions by which parties must abide. However, as illustrated above in relation to the
Endorois, Indigenous Peoples and local communities face many challenges with state-
based redress mechanisms, including discrimination, weak rule of law, and non-recognition
of collective rights (including to land)?® and customary law.3® The practical challenges in
obtaining adequate redress at the national level have also been well documented. These
include the conducting of judicial proceedings in courts that are far from the particular
community and in languages that are not their native languages. Additionally, communities
face challenges of “collusion between private sector entities and governments to deprive
Indigenous Peoples of access to justice for their lands.”®' Geographical distance, and the
failure to recognize indigenous customary law also present national level challenges.

Intergovernmental Institutions and Processes

At the regional and international level, states have generally agreed on a more progressive
approach regarding the rights of Indigenous Peoples and local communities, and many non-
state based mechanisms have been created to protect these rights. This category refers to
redress mechanisms available through the United Nations system, including UN treaty and
charter-based mechanisms, as well as the regional human rights systems of Europe, Africa
and the Americas.

The United Nations Human Rights System

The UN human rights system is generally divided into two main categories, those based on
the Charter of the United Nations and those based on one of the nine core human rights
treaties. Charter-based mechanisms include “Special Procedures” - independent experts
with mandates to report and advise on human rights from a thematic or country-specific
perspective. They can send communications to states and occasionally intergovernmental
organisations or non-state actors to bring allegations of human rights violations to their
attention.®2 While communications are not legally binding, they can be used to put swift
public pressure on states to address human rights abuses.

Another Charter mechanism is the Complaint Procedure, which handles complaints from
individuals or groups regarding “consistent patterns of gross and reliably attested violations
of human rights and fundamental freedoms” by states.®® Its procedural drawbacks,
however, including its complexity and lack of transparency, makes it difficult to judge its
effectiveness.®

Finally, the Universal Periodic Review (UPR) is a regular process for reviewing the human
rights performance of UN member states. While the UPR is becoming increasingly
concerned with indigenous issues, the reviews are periodic, meaning that the UPR is not a
mechanism that can address immediate issues.
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Treaty-based mechanisms are committees that are empowered to accept complaints
from individuals or groups against states if they feel that particular rights protected by one
of the nine core UN human rights treaties have been violated. Although the decisions of
the committees are not legally binding on states, states have a good faith obligation to
implement recommendations made.®

The Inter-American System

The Inter-American System for the protection of human rights is responsible for monitoring
and implementing the human rights obligations of the 35 member states that make up the
Organization of American States (OAS). It consists of two main bodies: the Inter-American
Commission on Human Rights (I-A Commission) and the Inter-American Court of Human
Rights (I-A Court). The I-A Commission is accessible by individuals alleging human rights
violations against an OAS member state. The I-A Commission can recommend that states
take certain actions to address human rights violations, and normative pressure exists to
cooperate with the I-A Commission.®® The I-A Court on the other hand is not accessible

to individuals, but only to the I-A Commission and States. While many of the I-A Court's
judgments are not enforced, states often do comply partially or totally with its judgments.®”

The African System

The African human rights system is grounded in the African Charter on Human and
Peoples’ Rights (African Charter) and is administered by two main bodies: the African
Commission on Human and Peoples’ Rights (African Commission) and the African Court
on Human and Peoples’ Rights (African Court). Like the I-A Commission, the African
Commission — which is accessible to individuals — can make recommendations to states
regarding human rights violations, but enforcement of its recommendations is often weak.®
The African Court, on the other hand, is generally not accessible to individuals unless states
have specifically agreed to it. It is empowered to issue binding decisions, although their
enforcement will likely be subject to the political will of the states concerned.®®

The European System

Like the Americas and Africa, Europe also has a regional human rights system to address
human rights violations committed by member states. The main instrument is the European
Convention on Human Rights (ECHR), with implementation overseen by the European
Court of Human Rights (European Court). The European Court can issue binding decisions
that include the award of monetary damages. Unlike the other regional bodies discussed
above, which are limited to addressing allegations of human rights entities against states,
the European Court can use the ‘horizontal effect’ of the ECHR to address human rights
violations of non-state entities. However, the European Court faces similar challenges in
terms of lack of resources.
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Financial Institutions

Most international financial institutions (IFls) such as the World Bank have their own
redress mechanisms — called independent accountability mechanisms (IAMs) — to deal with
complaints from people affected by IFl-financed projects. Depending upon its mandate,

an IAM can analyze whether the IFl has complied with its own policies, resolve disputes
between the IFl and a community impacted by a project, or both. IAMs are only empowered
to submit their findings and recommendations to the IFl's Board of Directors (Board).*° and
it is up to the Board to decide whether to act on the IAM’s decision.

Corporate Accountability

Despite years of negotiation, there is currently no binding international treaty with which to
hold corporations accountable for human rights abuses. Thus, a common venue for seeking
to hold corporations accountable is national courts, i.e. state-based judicial mechanisms.

In addition to that option, some non-state based mechanisms exist to deal specifically with
corporations. These include mechanisms established under the Organisation for Economic
Co-operation and Development (OECD).

The OECD Guidelines for Multinational Enterprises and operational-level grievance
mechanisms include a dispute resolution mechanism administered at the national level
by National Contact Points (NCPs) for resolving conflicts regarding alleged corporate
misconduct. States have flexibility to structure NCPs as they see fit, which means that
the effectiveness of NCPs varies considerably. In addition to NCPs, companies can also
establish project-level grievance mechanisms to address disputes. While these may offer
advantages such as relaxed procedures and rapid results, they also face challenges in
terms of consistency, transparency and other important factors for obtaining appropriate
redress.

Alternative Dispute Resolution and Customary Redress Mechanisms

In addition to the mechanisms discussed above, which are administered by states,
intergovernmental organizations, or companies, there are also other kinds of mechanisms
that can be used to address human rights impacts of conservation initiatives. One category
is forms of alternative dispute resolution, such as the ‘Whakatane Mechanism, a mediation-
related initiative by the IUCN that “aims to ensure that conservation policy and practice
respect the rights of Indigenous Peoples and local communities, including those specified
in the [UN Declaration].™" Another category is the customary institutions of Indigenous
Peoples and local communities themselves. Indigenous Peoples have their own dispute
resolution mechanisms and judicial systems based on their respective customary laws,
traditions and practices which will likely be cheaper and more accessible than externally
administered redress mechanisms. Additionally, using customary laws and practices

as mechanisms to address human rights abuses can facilitate the empowerment and
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engagement of Indigenous Peoples and local communities in decisions related to their
resources and territories.*?

Each redress mechanism will have its own advantages and drawbacks. While state-based
judicial mechanisms can deliver binding, enforceable decisions, they are often inaccessible
and hostile to Indigenous people and local communities due to issues of racism, cost or lack
of recognition of collective rights. Non-state-based judicial mechanisms may operate under
a more progressive rights regime, but their procedures can render them equally difficult

to access. While non-judicial mechanisms are often less procedurally complicated, their
decisions often face challenges with regard to enforcement and implementation. Ultimately,
the redress mechanism selected will depend upon the facts and circumstances of each
individual situation.

These challenges raise an important question: should a body focused specifically on the
just functioning of conservation initiatives be formed? One model for such a mechanism
is the roundtable approach that industries such as soy and palm oil have formed to certify
their operations and, in the case of palm oil, to settle disputes. A ‘Roundtable on Just
Conservation’ or a ‘Conservation Stewardship Council’ could serve as a clearinghouse for
states, NGOs and funders to ensure that their conservation initiatives comply with human
rights standards. The Roundtable of Council could also house as a dedicated redress
mechanism as a means of ensuring access to justice for complainants and the cost-
effective resolutions of cases.

Such a body would require the collaboration of a broad group of conservation actors
interested in addressing the serious challenges posed to Indigenous Peoples and local
communities by current redress mechanisms. Without pre-guessing the agreed way
forwards, a shift in the current status quo is needed because injustice — and a related lack
of access to justice — continues to occur in the name of conservation.
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The purpose of the Human Rights Standards for Conservation series is to ground the
ongoing discussion about conservation justice in the realities of today’s legal and policy
frameworks. It has set out to clarify the current state of law and policy as it relates to
conservation initiatives and to present it in a manner that promotes its accessibility to

the range of stakeholders involved in — or affected by — conservation initiatives. In this

light, it spells out the way the law operates on conservation actors to create human rights
obligations, details the basic rights that are enshrined in international law and policy, and
evaluates the general weaknesses and specific opportunities that exist in the global redress
architecture. By establishing these baselines, it aspires to move conservation actors from
stated human rights commitments to action at the local-to-global levels.

[t is now incumbent on all rights- and stakeholders to engage with the series’ findings and
discuss the steps required to ensure that conservation initiatives operate according to
internationally agreed human rights standards. A number of progressively ambitious options
for furthering this work exist, including the following.

1. The Human Rights Standards for Conservation series’ findings could be further distilled
and the key rights afforded to Indigenous Peoples and local communities clarified.
The rights could then be presented as a set of core standards. The standards would
be published as a resource on Human Rights Standards for Conservation and widely
disseminated.

2. In addition to the standards, a set of stakeholder-specific guidance and related
tools could be developed. These might include, for example, simple checklists for
conservation implementers highlighting what standards apply in particular contexts,
information on the legal basis for the standards, and details of potential redress actions
if the standards are not met. Alternatively, or as well, a resource could be developed
to assist Indigenous Peoples and local communities to better know their rights in
a conservation context and understand what they might do if they feel they have a
grievance. The REDD Desk “Know Your Rights” tool provides a model for what this
might look like.
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3. The standards and guidance could be further developed so that funders of
conservation initiatives could use them to monitor and evaluate the projects they
support, and so that third parties would be able to verify project-level activities. This
could also be linked to the IUCN ‘Green List’ of equitable and effective protected areas.

4. A deeper assessment of existing redress mechanisms could be conducted to explore
the need for a globally recognized grievance mechanism dedicated to conservation-
related disputes, among other things, to increase the efficiency of the way in which
complaints are dealt with, and reduce costs for all parties. In this context, a core
question would be whether the Whakatane Mechanism is a working model that merely
requires scaling-up, or whether further innovation is required in this regard to ensure
that Indigenous Peoples and local communities are guaranteed access to justice.

5. The standards, guidance and grievance mechanism could be developed, monitored
and upheld by an independent body. The Roundtable on Sustainable Palm Oil
(RSPO) provides an example of a body that manages its Principles and Criteria and
Complaints System, including the Dispute Settlement Facility. Would a ‘Roundtable on
Ethical Conservation’ or a ‘Conservation Stewardship Council’ help resolve long-term
conservation conflicts and create a robust enabling environment for 21st Century
conservation?

Work to date on this initiative has been conducted by a small group of conservation and
human rights lawyers and researchers, supported by a technical advisory group again
comprised mainly of human rights and environmental lawyers and indigenous rights
advocates. This initiative could continue under the auspices of this small group or could be
widened into a multi-stakeholder process that allows for more extensive participation. This
process might usefully emulate the one that led to the REDD+ Social and Environmental
Standards for example, and include a diverse group of representatives from Indigenous
Peoples, local communities, NGOs (including private foundations), businesses, international
organizations and States.

We invite your feedback on these options and look forward to engaging with you as this
initiative moves into the next phase.

Please contact Harry Jonas (harry@naturaljustice.org) or Dilys Roe (dilys.roe@iied.org) for
more information or to share your thoughts.
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APF and National Parks, Ethiopia

People or Community: Kore and Guji people. Seven tribes: Suri, Dizi, Me'en,
Nyangatom, Kwegu, Bodi, and Mursi, in or around the Omo National Park (ONP).

Location: Omo and Nech Sar National Parks (NSNP), Ethiopia.

Overview: In 2004 around 1,000 Kore families were removed from the NSNP in
southern Ethiopia, and resettled outside its borders. Later in the year, almost 500
homes of the Guji-Oromo people were burnt down to force them to move out of the
park. This forced displacement was undertaken by the government of Ethiopia in
preparation of the park being handed over to a private Dutch-based organisation, the
African Parks Foundation (APF), who had been awarded a contract to manage it.

The APF also took over management of the Omo National Park (ONP) in southern
Ethiopia in January 2006. ONP was inhabited or used for resources by up to 40,000
people from various ethnic groups. APF have stated that they were not involved in any
evictions of people prior to managing the Omo and Nech Sar National Parks.

Redress/Future Actions: In 2007, APF released a statement stating they were
withdrawing from management of both NPs citing the claims of human rights
organisations and associated potential legal challenges.

Resources:
www.conservationrefugees.org

www.danadeclaration.org/pdf/omotakeover.pdf
www.matthijsblonk.nl/paginas/AfricanParksEthiopieEng.htm
www.ciel.org/Publications/Ethiopia_ CERD_7Feb07.pdf

Lekiji Village Wildlife Corridor, Kenya

People or Community: 1,050 people within the village (from various tribes including
Maasai, Rendile, Turkana and Samburu).

Location: Lekiji Village, Kenya.
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Overview: The disputed land is not a protected area, but a 12,000 acre wildlife
corridor between two private game reserves (Mpala Research Center and Wildlife
Foundation and Ol Jogj) in central Kenya. The community have faced eviction threats
since the 1990s.The community originally settled in the area after being gifted them
the land after Kenyan independence. The District Commissioner is believed to have
sold the land in the late 1990's, which lead to the eviction attempts.

Redress/Future Actions: The Lekiji community has battled in the courts since
1996. They lost their most recent appeal on March 28th 2013, and were given 45
days notice to vacate the land. They have re-appealed the case several times and lost
each time.

Resources:

www.justconservation.org/lekiji-a-village-in-a-wildlife-corridor

Samburu and AWF, Kenya
People or Community: Around 3000 Samburu families affected.
Location: Eland Downs, Laikipia, Kenya.

Overview: In 2008, the American NGOs Nature Conservancy (NC) and African
Wildlife Foundation (AWF) purchased 17,100 acres of land to create the Laikipia
National Park (LNP). LNP was to be run by the Kenyan Wildlife Service (KWS). As a
result of the park creation, around 2000 families have become squatters on the edge
of the area and a further 1,000 families have been forced to relocate.

There have been a number of allegations of harassment by the police (mainly in
Samburu East and Isiolo Districts) including beatings, rape and burning of homesteads.

Redress/Future Actions: In June 2012, a lawsuit (‘adverse possession claim’) was
brought by the Samburu Indigenous People of Kenya against AWF and the Kenya
government institution, the Kenya Wildlife Service (KWS). A Court ruling has banned
KWS from proceeding with the conservation project until a ruling on the Samburus’
legal case.

Resources:

www.survivalinternational.org/news/tribes?%5Btribe_id%5D=532

www.theguardian.com/world/2011/dec/14/kenya-samburu-people-evicted-land
www.culturalsurvival.org/news/campaign-update-kenya-samburu-people-advance-
court-case-against-us-charity

samburuwatch.org

www.justconservation.org/conservation-and-the-violation-of-the-rights-of-the-samburu
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Endorois, Kenya
People or Community: Endorois community
Location: Lake Bogoria, Kenya

Overview: The local community were forcibly removed from their land in 1973 in order
to create the Lake Bogoria Game Reserve. The evictions forced the Endorois into
poverty and prevented them from accessing ancestral lands.

Redress/Future Actions: In February 2010 the evictions were ruled illegal by the
African Union (AU) (adopting the decision from the African Commission on Human and
People’s Rights). The Commission’s decision required the Government to grant title to
the Endorois and guarantee their permanent use of the lands and pay compensation.

Four years after the ruling by AU, the Kenya Government has not fully implemented
the ruling.

Resources:

www.minorityrights.org/10226/briefing-papers/landmark-ruling-provides-major-
victory-to-kenyas-indigenous-endorois.html

www.minorityrights.org/12268/press-releases/rights-group-urges-kenyan-
government-to-stop-parcelling-endorois-community-land-without-consultation.html

Sengwer, Kenya
People or Community: Sengwer/Cherangany people. Around 6000-7000 people.
Location: Embobut Forest in the Cherangany Hills, Elgeyo Marakwet County, Kenya.

Overview: Evictions from the Embobut forest stemmed from World Bank-funded
‘Natural Resource Management Project’ (NRMP) with the Government of Kenya (GoK).
The project began in 2007 with attempted evictions of the Sengwer occurring since. In
January 2014, two weeks after a Government deadline to leave the forest, troops were
sent to the area 2014 to evict the villagers from their homes. Many homes were burnt
as part of this eviction.

Some of the Sengwer have been living in